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:H DUH PLQGIXO WKDW VXFK D UXOH PD\ EH SHUFHLYHG E\ VRPH DV

XQGXO\ SXQLWLYH RI D SHWLWLRQHU IRU KLV DSSHOODWH FRXQVHO¶V IDLOXUH WR
HQJDJH LQ ZKDW PLJKW EH YLHZHG DV GRXEOH�SOHDGLQJ �� WKDW LV� DVVLJQLQJ
HUURU WR D GLVFUHWH YLRODWLRQ� DQG WKHQ XVLQJ WKH VDPH DOOHJHG YLRODWLRQ DV
D SUHGLFDWH IRU DQ LQHIIHFWLYHQHVV FODLP� 7KLV PD\ EH SDUWLFXODUO\ VR LQ
WKRVH FDVHV ZKHUH� IRU DQ\ QXPEHU RI UHDVRQV� D SHWLWLRQHU¶V DSSHOODWH
FRXQVHO IDLOV WR UDLVH DQ LVVXH RQ GLUHFW UHYLHZ� DQ HUURU� ZKLFK ZKLOH QRW
VXIILFLHQWO\ HJUHJLRXV DV WR FRQVWLWXWH LQHIIHFWLYH DVVLVWDQFH� KDV WKH IDU�
UHDFKLQJ HIIHFW RI OLPLWLQJ WKH LVVXHV WKDW VXEVHTXHQW FRXQVHO PD\ UDLVH�
8QIRUWXQDWH WKRXJK LW PD\ EH WKDW WKH DFWLRQ �RU LQDFWLRQ� RI D SHWLWLRQHU¶V
FRXQVHO RQ GLUHFW DSSHDO PD\ IRUHYHU IRUHFORVH FHUWDLQ LVVXHV IURP
DSSHOODWH UHYLHZ� DQG WKHUHE\ IRUFH XV WR WXUQ D EOLQG H\H WR ZKDW PLJKW
EH D PHULWRULRXV FODLP� WKH ODZ RQ WKLV SRLQW LV FOHDU� DQG ZH DUH ERXQG
WR IROORZ LW�
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$V IXUWKHU HYLGHQFH WKDW WKH PHULWV RI KLV FODLP ZHUH DGGUHVVHG�

/RWW SRLQWV WR WKH 6WDWH¶V DUJXPHQWV LQ LWV EULHI LQ RSSRVLWLRQ WR /RWW¶V
SRVW�FRQYLFWLRQ SHWLWLRQ WKDW ³3HWLWLRQHU UHFHLYHG DOO GLVFRYHU\ WR ZKLFK
KH ZDV HQWLWOHG´� WKDW WKH DEVHQFH RI ILQJHUSULQWV KDG EHHQ GLVFORVHG WR
/RWW¶V FRXQVHO� WKDW� LQ DQ\ HYHQW� QR H[FXOSDWRU\ HYLGHQFH KDG EHHQ
ZLWKKHOG� DQG WKDW /RWW KDG QRW VXIIHUHG WKH LQHIIHFWLYH DVVLVWDQFH RI
FRXQVHO IRU WKH QRQGLVFORVXUH RI H[FXOSDWRU\ HYLGHQFH� +H PDNHV WKH
XQVXSSRUWHG DVVHUWLRQ WKDW WKH 6WDWH¶V DUJXPHQW RI WKH PHULWV LQ LWV EULHI
HVWRSV LW IURP QRZ DUJXLQJ WKDW KLV FODLP LV SURFHGXUDOO\ EDUUHG� :H
GLVDJUHH�
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2XU LQGHSHQGHQW UHYLHZ RI WKH HYLGHQFH /RWW VRXJKW WR XVH DV WKH

EDVLV IRU DQ HYLGHQWLDU\ KHDULQJ UHYHDOV WKDW� HYHQ DVVXPLQJ /RWW KDG QRW
EHHQ DEOH WR GLVFRYHU WKH GRFXPHQWV ZLWK WKH H[HUFLVH RI GXH GLOLJHQFH�
KH ZRXOG QRW KDYH VXFFHHGHG LQ PHHWLQJ WKH ³FOHDU DQG FRQYLQFLQJ
VWDQGDUG´ UHTXLUHG RI � �����H�����%��
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/RWW VXJJHVWV WKDW WKH UHFRUG SUHVHQWO\ EHIRUH XV LV QRW VXIILFLHQWO\

GHYHORSHG WR SHUPLW XV ³WR DQVZHU WKH IDFW�LQWHQVLYH LQTXLULHV UHJDUGLQJ
WKH 6WDWH¶V VXSSUHVVLRQ DQG FRXQVHO¶V LQHIIHFWLYHQHVV DV FDXVH�´ DQG DVNV
XV WR DOORZKLP WKH RSSRUWXQLW\ WR WDNH DGGLWLRQDO GLVFRYHU\ DQG WR UHPDQG
WKH FDVH ZLWK LQVWUXFWLRQV WKDW WKH GLVWULFW FRXUW KROG DQ HYLGHQWLDU\
KHDULQJ RQ WKH UHVXOWV RI WKDW GLVFRYHU\� )RU WKH UHDVRQV GLVFXVVHG VXSUD�
ZH UHMHFW WKLV DUJXPHQW�
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:H QRWH WKDW QRW RQO\ GLG /RWW IDLO WR UDLVH WKLV LVVXH RQ GLUHFW

DSSHDO� EXW KH DOVR DW YDULRXV WLPHV FRQFHGHG WKDW WKH UHTXLUHPHQWV RI
�� ������� DQG ������� KDG EHHQ VDWLVILHG� HYHQ DWWDFKLQJ WKH ILOHG
ZDLYHU IRUP WR KLV SHWLWLRQ IRU SRVW�FRQYLFWLRQ UHOLHI�

�
5HVSRQGHQW DOVR DUJXHV� LQ WKH DOWHUQDWLYH� WKDW HYHQ LI /RWW¶V

MXULVGLFWLRQ FODLP ZHUH QRW SURFHGXUDOO\ EDUUHG� /RWW¶V FODLP� IRXQGHG RQ
DOOHJHG YLRODWLRQV RI D VWDWH VWDWXWH �� �������� DQG VWDWH FDVH ODZ �3OHVV��
ZRXOG QHYHUWKHOHVV EH DQ LQDSSURSULDWH EDVLV IRU WKH JUDQW RI D ZULW RI
KDEHDV FRUSXV� DV HUURUV RI VWDWH ODZ� ZLWKRXW PRUH� PD\ QRW SURYLGH D
EDVLV IRU IHGHUDO KDEHDV UHOLHI� 6HH (VWHOOH Y� 0F*XLUH� ��� 8�6� ��� ���
�� ������ �QRWLQJ WKDW RQO\ ZKHUH D VWDWH ODZ YLRODWLRQ LV DOVR D YLRODWLRQ
RI IHGHUDO ODZ PD\ D SHWLWLRQHU REWDLQ IHGHUDO KDEHDV UHOLHI�� :H DJUHH
WKDW LW LV LQGHHG D FORVH TXHVWLRQ ZKHWKHU D FRXUW¶V IDLOXUH WR FRPSO\ ZLWK
HDFK RI � �������¶V UHTXLUHPHQWV LV VXIILFLHQW WR LQYDOLGDWH DQ RWKHUZLVH
HIIHFWLYH ZDLYHU� VXFK WKDW LW FDQ EH IDLUO\ VDLG WKDW WKH HQVXLQJ WULDO ZDV
IXQGDPHQWDOO\ XQIDLU� ,W LV QHYHUWKHOHVV D TXHVWLRQ SURSHUO\ EHIRUH XV RQ
KDEHDV UHYLHZ�

/RWW¶V MXULVGLFWLRQ FODLP� DOWKRXJK SUHGLFDWHG RQ VWDWH ODZ� GLUHFWO\
LPSOLFDWHV WKH IHGHUDO TXHVWLRQ RI ZKHWKHU /RWW¶V WULDO� LQ WKH DEVHQFH RI
D MXU\� YLRODWHG KLV 6L[WK $PHQGPHQW ULJKW WR D MXU\ WULDO DQG KLV
)RXUWHHQWK $PHQGPHQW ULJKW WR GXH SURFHVV� :KLOH D FODLP EDVHG VROHO\

RQ DQ HUURU RI VWDWH ODZ LV QRW UHPHGLDEOH RQ D SHWLWLRQ IRU KDEHDV FRUSXV
UHOLHI� ZKHUH ³D VWDWH FRXUW¶V HUURU LQ LQWHUSUHWLQJ RU DSSO\LQJ LWV RZQ ODZ
KDV UHQGHUHG WKH WULDO WKDW FRQYLFWHG WKH DSSHOODQW VR IXQGDPHQWDOO\ XQIDLU
DV WR KDYH GHSULYHG DSSHOODQW RI VXEVWDQWLYH GXH SURFHVV LQ YLRODWLRQ RI
WKH 8�6� &RQVWLWXWLRQ�´ZH PD\ SURSHUO\ SURYLGH KDEHDV UHOLHI� 1RUULV Y�

6FKRWWHQ� ��� )��G ���� ��� ��WK &LU� ������ 7KXV� WKH WDVN EHIRUH XV LV
WR GHWHUPLQH ZKHWKHU WKH VWDWH�ODZ MXULVGLFWLRQDO HUURU DOOHJHG E\ /RWW VR
GHSULYHG KLP RI GXH SURFHVV DV WR SURYLGH D EDVLV IRU IHGHUDO KDEHDV UHOLHI�
6XFK D GHWHUPLQDWLRQ QHFHVVDULO\ UHTXLUHV VRPH FRQVLGHUDWLRQ RI WKH
PHULWV RI KLV FODLP� VHH 6HUUD Y� 0LFK� 'HS¶W RI &RUU�� � )��G ����� ����
��WK &LU� ����� �FRQGXFWLQJ D WKUHVKROG UHYLHZ RI WKH PHULWV RI
SHWLWLRQHU¶V VWDWH�ODZ FODLP WR GHWHUPLQH ZKHWKHU KLV WULDO ZDV
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IXQGDPHQWDOO\ XQIDLU�� D SRLQW ZKLFK -XGJH %RJJV¶V FRQFXUULQJ RSLQLRQ
LPSOLHGO\ FRQFHGHV� SRVW DW �� �QRWLQJ WKDW -XGJH %RJJV¶V UHYLHZ RI ³WKH
UHFRUG HYLGHQFH FRQFOXVLYHO\ GHPRQVWUDWHV WKDW >/RWW¶V@ IHGHUDO ULJKWV
ZHUH QRW YLRODWHG´��
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/RWW DUJXHV WKDW WKH UHFRUG SUHVHQWO\ ODFNV LQIRUPDWLRQ FRQFHUQLQJ

WKH ³IDFW�LQWHQVLYH LQTXLULHV UHJDUGLQJ FRXQVHO¶V LQHIIHFWLYHQHVV DV FDXVH�´
LQ SDUW� EHFDXVH WKH GLVWULFW FRXUW UHIXVHG WR DOORZ KLP WR FRQGXFW
GLVFRYHU\ DQG SUHVHQW HYLGHQFH DW DQ HYLGHQWLDU\ KHDULQJ RQ WKH TXHVWLRQ
RI FRXQVHO¶V LQHIIHFWLYHQHVV� /RWW DUJXHV ZLWK VRPH IRUFH WKDW WKH GLVWULFW
FRXUW IDXOWHG KLP IRU IDLOLQJ WR SXW IRUZDUG VXIILFLHQW HYLGHQFH
GHPRQVWUDWLQJ FRXQVHO¶V LQHIIHFWLYHQHVV DV FDXVH IRU KLV GHIDXOW RI WKLV
LVVXH� EXW WKHQ UHIXVHG WR DOORZ KLP WR WDNH GLVFRYHU\ DV D PHDQV RI
REWDLQLQJ WKH UHTXLVLWH LQIRUPDWLRQ� %HFDXVH ZH KDYH DOUHDG\ FRQVLGHUHG
WKH SURSULHW\ RI WKH GLVWULFW FRXUW¶V UHIXVDO WR DOORZ /RWW WR FRQGXFW
GLVFRYHU\ DQG WR KROG DQ HYLGHQWLDU\ KHDULQJ� ZHZLOO QRW DGGUHVV LW IXUWKHU
KHUH�
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/RWW LV VLPSO\ LQFRUUHFW LQ KLV DVVHUWLRQ WKDW ³>D@Q\ SUHYLRXV VWDWH

FRXUW UXOLQJ UHJDUGLQJ WKLV JURXQG GRHV QRW DSSO\ EHFDXVH WKH ODVW VWDWH
FRXUW UHQGHULQJ D MXGJPHQW �� WKH &X\DKRJD &RXQW\ &RXUW RI $SSHDOV ��
UHDFKHG WKH PHULWV RI WKLV FODLP�´ 7KH RSLQLRQ FRQFHUQLQJ KLV0XUQDKDQ
PRWLRQ ZDV DFWXDOO\ GHFLGHG LQ $SULO ����� EHIRUH WKH &RXUW RI $SSHDOV
LVVXHG LWV 1RYHPEHU ���� GHFLVLRQ DIILUPLQJ WKH GLVPLVVDO RI KLV VWDWH
SRVW�FRQYLFWLRQ SHWLWLRQ�
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,Q DQ DWWHPSW WR FDVW IXUWKHU GRXEW RQ WKH YROXQWDULQHVV RI KLV

ZDLYHU� /RWW SRLQWV WR ³DQ XQFRQWUDGLFWHG DIILGDYLW´ VXEPLWWHG GXULQJ WKH
SHQGHQF\ RI KLV SRVW�FRQYLFWLRQ DFWLRQ WKDW VWDWHG WKDW ³0U� /RWW
HYLGHQFHV SHUVRQDOLW\ DQG EHKDYLRUDO LQGLFDWRUV RI HDUO\ OLIH WUDXPD DQG
WKDW SHRSOH ZKR H[SHULHQFHG HDUO\ OLIH WUDXPD IUHTXHQWO\ KDYH RUJDQLF
EUDLQ GDPDJHZKLFK DIIHFWV WKHLUPHQWDO DELOLW\� SHUVRQDOLW\� EHKDYLRU� DQG
MXGJPHQW�´ 7KH LPSRUW RI WKLV VWDWHPHQW LV QRW FOHDU� /RWW¶V FRXQVHO�
ZLWKRXW HODERUDWLRQ� VXJJHVWV WKDW /RWW PD\ KDYH VXIIHUHG ³HDUO\ OLIH
WUDXPD�´ DQG WKDW� LI KH GLG LQ IDFW VXIIHU VXFK WUDXPD� KH PLJKW KDYH
VXIIHUHG EUDLQ GDPDJH WKDW PLJKW KDYH DIIHFWHG KLVPHQWDO DELOLW\ LQ D ZD\
WKDW PLJKW KDYH VRPH EHDULQJ RQ RXU UHVROXWLRQ RI WKLV LVVXH� /RWW GHYRWHV
D PHUH WZR VHQWHQFHV WR WKLV LVVXH� DQG VHHPV WR UHTXHVW WKDW ZH SLOH
LQIHUHQFH XSRQ LQIHUHQFH WR FRQFOXGH WKDW KLV ZDLYHU ZDV QRW NQRZLQJ�
LQWHOOLJHQW� DQG YROXQWDU\� 7KLV ZH FDQQRW GR� :KLOH ZH GR QRW WDNH
OLJKWO\ DQ\ VXJJHVWLRQ WKDW /RWW ODFNHG WKHPHQWDO DELOLW\ WR XQGHUVWDQG WKH
ULJKWV KHZDVZDLYLQJ� VHH8QLWHG 6WDWHV Y�0DUWLQ� ��� )��G ���� ��� ��WK
&LU� ����� �QRWLQJ WKDW D GHIHQGDQW VKRXOG KDYH WKH ³WKHPHQWDO DELOLW\ DQG
VRPH NQRZOHGJH RI WKH MXU\ WULDO ULJKW EHIRUH KH LV DOORZHG WR ZDLYH LW´��
ZH FDQQRW FRQFOXGH� KRZHYHU� RQ WKH EDVLV RI QRWKLQJ PRUH WKDQ D
VSHFXODWLYH LQMXU\ �WR ZKLFK /RWW¶V RZQ FRXQVHO FDQQRW DWWHVW� WKDW /RWW¶V
ZDLYHU ZDV QRW NQRZLQJ� LQWHOOLJHQW� DQG YROXQWDU\�
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